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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children; 
Eligibility  Criteria 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule. 

summary:  This  notice  proposes  income 
eligibility  criteria  for  participation  in  the 
Special  supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC 
■'  Program).  This  proposal  results  from  the 
large  number  of  negative  comments 
received  in  response  to  the  January  1979 
income  requirement  that  was  proposed 
in  conjunction  with  other  new  WIC 
Program  requirements.  The  Department 
solicits  comments  on  the  alternatives  in 
this  new  proposal  to  arrive  at  a  final 
income  requirement  that  will  meet  the 
intent  of  Public  Law  95-627,  will  be 
administratively  feasible  for  State 
,  agencies,  and  will  result  in  improved 
service  to  WIC  participants. 
comments:  Comments  should  be  mailed 
so  that  they  are  received  on  or  before 
April  8, 1980. 

ADDRESS:  Send  comments  to:  Jennifer  R. 
Nelson,  Director.  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service,  USDA  Washington.  D.C.  20250 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  W.  McNeil,  Branch  Chief,  Policy 
and  Program  Development  Branch. 
Supplemental  Food  ^ograms  Division, 
Food  and  Nutrition  Service,  USDA  (202) 
447-8704. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  95-627,  enacted  on  November  10. 
1978,  requires  a  major  change  from 
previous  WIC  regulations  on  income 
eligibility.  The  new  law  mandates  the 
Secretary  to  establish  income  eligibility 
standards,  along  with  nutritional  risk 
criteria,  for  determining  eligibility  of 
persons  participating  in  the  Program. 
The  law  also  sets  an  income  maximum 
which  states  that  persons  will  be 
eligible  only  if  they  are  members  of 
families  that  satisfy  the  income 
standards  prescribed  for  free  and 
reduced-price  school  meals  under 
section  9  of  the  National  School  Lunch 
Act.  Eligibility  for  free  or  reduced-price 
school  meals  is  based  on  income  levels 
as  measured  against  the  Secretary's 
Income  Poverty  Guidelines,  which  are 
hereinafter  referred  to  as  “the  poverty 
level.”  The  standards  for  free  meals  are 
set  at  125%  of  the  poverty  level  and  the 


standards  for  reduced-price  meals  are 
set  at  195%  of  the  poverty  level. 

On  January  9. 1979,  a  notice  of  proposed 
rulemaking  was  published  at  44  FR  2114 
to  revise  the  WIC  Program  Regulations 
and  to  establish  the  required  income 
criteria.  The  proposal  was  based  on 
section  3  of  I^b.  L.  95-627  which 
amended  section  17  of  the  Child 
Nutrition  Act  of  1966,  as  well  as  on 
public  participation  in  policy 
development  through  public  hearings, 
special  advisory  panel  meetings  and 
recommendations  of  the  National 
Advisory  Council  on  Maternal,  Infant 
and  Fetal  Nutrition.  ''' 

The  proposed  regulations  required  State 
agencies  to  evaluate  the  eligibility  of  all 
WIC  Program  applicants  who  are 
members  of  families  which  have  income 
at  or  below  195%  of  the  poverty  level. 

The  proposal  received  considerable 
criticism.  Although  approximately  50 
commenters  supported  the  income 
eligibility  standard  as  proposed,  over 
100  commenters  opposed  the  proposed 
income  eligibility  requirement  because  it 
set  a  uniform  national  standard.  This 
opposition  was  created  in  part  by  the 
revised  definition  of  health  services  in 
Program  regulations. 

Prior  to  the  WIC  regulations  published 
in  July  1979,  health  services  were 
defined  as  “ongoing,  routine  pediatric 
and  obstetrical  care  such  as  infant  and 
child  care,  prenatal  and  postpartum 
examinations,  nutritional  examinations 
or  screening,  diagnosis  and  treatment  or 
referral  for  treatment.”  The  current  WIC 
regulations  define  health  services  as 
“ongoing,  routine  pediatric  and  obstetric 
care  such  as  infant  and  child  care,  and 
prenatal  and  postpartum  examinations." 
The  portion  of  the  definition  referring  to 
nutritional  examinations  or  screening, 
diagnosis  and  treatment  or  referral  for 
treatment  was  deleted  in  the  current 
Program  regulations.  This  change  was 
introduced  because  the  Department  was 
concerned  about  the  relationship 
between  the  WIC  Program  and  the 
delivery  of  adequate  health  care 
benefits  to  its  participants.  This  new 
definition  helps  assure  that  WIC 
operates  as  an  adjunct  to  appropriate 
health  care  rather  than  just  requiring 
nutritional  examinations  or  perfunctory 
referrals. 

Most  of  the  commenters  opposed  to 
setting  a  uniform  national  income 
standard  felt  that  each  State  should  be 
allowed  to  set  its  own  guidelines  at 
some  other  level,  for  example  at  a  level 
which  would  coincide  with  reduced  cost 
medical  care  standards  in  the  State.  If  a 
uniform  national  income  standard  for 
WIC  Program  eligibility  is  set  at  a  level 
higher  than  the  current  income 
standards  for  health  care  services  in 


some  WIC  clinics,  then  a  gap  would  be 
created  in  the  availability  of  health  care 
for  some  of  the  WIC  participants  served 
by  those  clinics.  Some  persons  would  be 
income  eligible  for  the  Program 
according  to  the  uniform  national 
income  standard,  but  would  have 
income  too  high  to  be  eligible  for  the 
health  care  at  the  local  agency.  This 
would  mean  that  a  number  of  WIC 
participants  would  not  be  ablgJo 
receive  health  care  at  the  local  agency. 
The  local  agencies  would  then  either 
have  to  raise  their  health  income 
standards  to  coincide  with  the  uniform 
national  income  standard  for  WIC  (195% 
of  the  poverty  level),  or  make 
contractual  agreements  with  other 
health  providers  to  assure  the 
availability  of  health  care  to 
participants.  Approximately  10 
iommenters  noted  that  local  agencies 
would  encounter  extreme  difHculty 
contracting  with  physicians  or  other 
agencies  to  provide  health  services  to 
WIC  participants  with  income  above  the 
local  limit  for  health  care. 

Approximately  15  other  commenters 
opposed  the  use  of  any  income 
requirement  because  they  believed  that 
it  weakens  the  health  orientation  of  the 
Program. 

Because  the  income  eligibility 
requirement  has  been  a  highly 
controversial  issue,  the  Department  is 
reproposing  this  section  of  the 
regulations.  This  proposal  sots  forth 
three  alternatives  for  comment. 
Alternative  A,  which  establishes  a 
uniform  national  income  standard  of 
195%  of  the  poverty  level,  is  the  income 
standard  previously  proposed. 
Alternatives  B  and  C  represent  two  new 
possible  options.  The  details  of  each 
alternative  are  explained  later  in  this 
preamble.  Because  numerous  adverse 
comments  were  previously  received  on 
Alternative  A,  the  Department  will 
assume  that  a  negative  opinion  remains 
among  the  majority  of  persons  unless 
comments  are  received  requesting  the 
implementation  of  that  proposal.  Based 
on  comments  previously  received  on 
Alternative  A.  the  Department  believes 
that  Alternatives  B  and  C  provide  more 
viable  solutions  to  the  health  services 
issue  than  does  Alternative  A. 

Interested  individuals,  groups  or 
organizations  should  comment  on  which 
of  these  alternatives  will  best  meet  the 
Department’s  objective  of  providing  full 
and  improved  services  to  eligible 
individuals. 

The  Department  is  also  interested  in 
comments  on  the  definition  of  health 
services.  After  publication  of  final  WIC 
regulations  in  July  1979.  the  Department 
received  expressions  of  strong  concern 
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that  the  new  deHnition  of  health 
services  would  cause  some  local 
agencies  to  drop  out  of  the  program,  or 
prevent  other  potential  local  agencies 
from  entering  the  program,  especially  in 
medically  imderserved  rural  areas.  The 
Department  does  not  want  to  cause  the 
demise  of  the  WIG  Program,  or  to 
prevent  its  expansion,  in  some  of  the 
areas  that  need  the  program  most.  At 
the  same  time,  however,  the  Department 
would  like  to  assure  the  availability  of  a 
more  adequate  range  of  health  services 
to  WIG  participants.  Modifications  in 
the  definition  of  health  services  should 
only  be  made  if  truly  necessary. 

The  Department  is  especially  interested 
in  comments  on  whether  the  selection  of 
Alternatives  B  or  G,  as  set  forth  in  this 
proposal,  would  alleviate  the  perceived 
difficulties  created  by  the  new  definition 
of  health  services. 

If  Alternatives  B  or  G  do  not  alleviate 
the  difficulties,  then  the  Department 
would  appreciate  comments  on  whether 
the  definition  of  health  services  should 
be  modified.  In  order  for  the  Department 
to  consider  redefining  health  services, 
commenters  seeking  a  change  in  the 
definition  should  express  their  specific 
concerns,  provide  an  analysis  of  the 
impact  of  their  proposed  definition  on 
their  particular  situation  and  discuss  in 
detail  any  potential  problems  which 
might  arise.  Gomments  containing 
precise  information  on  specific 
locations,  types  of  health  services  which 
local  agencies  may  or  may  not  be 
capable  of  providing,  and  suggested 
solutions  are  essential. 

Generalized  or  vague  comments 
criticizing  the  definition  of  health 
services  provide  very  little  direction  to 
the  Depailment  during  the  comment 
analysis. 

Gommenters  who  are  not  satisfied 
with  the  income  alternatives  set  forth  in 
this  proposal  are  welcome  to 
recommend  innovative  alternatives  to 
income  standards  used  in  the  WIG 
Program.  Gommenters  should  bear  in 
mind  that  the  law  prohibits  the 
Department  from  continuing  to  allow 
States  to  use  State  or  local  WIG  income 
standands  that  result  in  persons 
receiving  Program  benefits  if  their 
family  incomes  are  above  195%  of  the 
poverty  level.  Therefore,  comments 
suggesting  that  income  limits  be  set 
above  that  limit  and  comments 
suggesting  that  income  limits  not  be  set 
at  all  will  not  be  helpful. 

The  Department  is  aware  of  the  need 
to  issue  final  income  regulations  for  the 
WIG  Programs  as  soon  as  possible. 
However,  the  full  60  days  will  be 
allowed  for  the  submission  of  comments 
on  this  proposal  due  to  the  great 
importance  of  the  income  requirement 


and  to  the  fact  that  it  will  affect  both 
participants  and  administrators  of  the 
Program.  To  be  assured  of 
consideration,  comments  should  be 
received  by  April  8, 1980.  All  comments 
received  by  that  date  will  be  carefully 
considered  before  a  final  decision  is 
made.  Gopies  of  all  written  submissions 
will  be  made  available  for  public 
inspection  in  Room  4405,  201 14th  Street, 
S.W.,  Washington  D.G.  20250,  during 
regular  business  hours  (8:30  AM  to  5:00 
PM). 

Tlie  following  paragraphs  explain  the 
three  proposed  income  alternatives: 

Alternative  A 

Establish  a  uniform  national  income 
standard  of  195%  of  the  poverty  level. 

This  proposal  would  require  States  to 
consider  all  applicants  with  incomes 
equal  to  or  below  195%  of  the  poverty 
level  as  having  met  the  WIG  income 
requirement.  The  Department  wants  to 
clarify  that  the  195%  level  would  be  a 
uniform  standard  and  that  this 
alternative  would  not  allow  State  or 
local  agencies  the  option  to  set  their 
own  limits  above  or  below  195%  of  the 
poverty  level,  or  in  line  with  local 
eligibility  standards  for  reduced  cost 
health  care  if  those  standards  are 
anything  other  than  195%  of  the  poverty 
level.  Since  WIG  regulations  require  that 
health  services  be  made  available  to  all 
WIG  participants,  local  agencies  would 
have  to  assure  that  health  care  is 
available  to  all  WIG  participants  either 
directly  from  the  local  agency  or  through 
arrangements  with  other  health  care 
providers  as  set  forth  in  $  246.6(e)  of  the 
regulations. 

The  purpose  of  this  alternative  is  to 
provide  a  uniform  national  income 
standard,  thus  assuring  that  all  persons 
from  families  with  incomes  at  or  below 
195%  of  poverty  are  considered  income 
eligible,  and  if  certified  for  the  Program 
at  nutritional  risk  are  offered  the  full 
benefits  of  WIG — supplemental  foods, 
nutrition  education  and  access  to  health 
care. 

A  possible  problem  could  be  created 
by  this  alternative  if  some  WIG  clinics 
do  not  have  the  capability  to  expand 
WIG  services  to  the  additional  potential 
population  created  by  the  establishment 
of  a  higher  income  standard.  The  actual 
number  of  persons  making  up  a  WIG 
agency’s  caseload  would  not  be 
increased  by  a  higher  income  standard 
since  the  number  of  persons  served  is 
dependent  upon  funding  levels. 

However,  the  local  agency  usually 
determines  an  applicant’s  income 
eligibility  prior  to  conducting  the 
nutritional  risk  examination.  This 
alternative  could  increase  the  number  of 


persons  determined  to  be  eligible 
according  to  the  income  standard,  thus 
increasing  the  number  of  nutritional  risk 
examinations  which  the  local  agency 
would  be  required  to  perform. 

Alternative  B 

Establish  195%  of  the  poverty  level  as 
the  income  ceiling  but  permit  State 
agencies  the  discretion  to  provide 
health  care  to  only  those  WIC 
participonts  with  income  within  State  or 
local  income  limits  for  free  or  reduced 
cost  health  care. 

This  alternative  would  require  State 
agencies  to  use  a  national  income 
ceiling  of  195%  of  the  poverty  level  to 
determine  eligibility  for  the  WIG 
Program.  However,  many  State  agencies 
base  eligibility  for  free  or  reduced  cost 
health  care  on  limits  which  are  lower 
than  195%  of  the  poverty  level.  Under 
this  alternative,  these  State  agencies 
would  not  be  required  to  make  health 
services  available  to  participants  with 
incomes  which  exceed  the  income 
standard  for  health  care.  In  other  words, 
such  State  agencies  would  be  required 
to  provide  WIG  foods  and  nutrition 
education,  but  not  health  care,  to 
participants  whose  income  exceeds 
State  or  local  limits  for  free  or  reduced 
cost  health  care.  Participants  whose 
income  is  equal  to  or  below  State  or 
local  limits  for  free  or  reduced  cost 
health  care,  and  is  also  below  195%  of 
the  poverty  level,  would  be  provided 
WIG  foods,  nutrition  education  and 
health  care. 

Under  this  alternative,  participants 
could  be  divided  into  two  distinct 
categories,  those  who  meet  the  local 
income  requirement  for  health  care  and 
those  who  do  not.  State  and  local 
agencies  with  health  care  income  limits 
of  less  than  195%  of  the  poverty  level 
could  establish  Gategory  I  participants 
as  those  within  that  State  or  local  health 
care  income  limit.  Gategory  II 
participants  would  be  those  with  income 
equal  to  or  below  195%  of  the  poverty 
level  but  above  the  State  or  local  health 
care  income  limit. 

This  alternative  would  require  that 
States  make  available  full  WIG  services, 
including  health  care,  to  the  Gategory  I 
participants  within  the  State  or  local 
income  eligibility  limits  for  health  care. 
Local  agencies  would  have  to  assure 
that  health  care  services  are  available  to 
all  Gategory  I  participants  either  directly 
from  the  local  agency  or  through 
arrangements  with  other  health  care 
providers  as  set  forth  in  §  246.6(e)  of  the 
regulations.  Gategory  II  participants 
with  incomes  up  to  195%  of  the  poverty 
level  would  be  provided  with  ViffG  foods 
and  nutrition  education  but  the  State 
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would  not  be  required  to  provide  or 
arrange  for  health  services. 

When  caseload  space  permits,  this 
alternative  could  be  implemented  with 
few  complications.  All  eligible 
applicants  satisfying  the  income  limit  of 
195%  of  the  poverty  level  would  be 
admitted  into  the  Program  and 
depending  on  their  income  would  either 
receive  all  WIC  benefits  or  could  be 
disqualified  from  the  receipt  of  health 
care. 

When  caseload  space  is  limited,  this 
alternative  becomes  more  complex  and 
could  be  implemented  by  the  State 
agency  by  using  either  (1)  nutritional 
risk,  or  (2)  income  as  the  primary 
determinate  of  eligibility.  Each  of  these 
State  agency  options  is  explained  below 
and  each  requires  the  State  agency  to 
establish  first  that  the  applicant’s 
income  is  at  or  below  195%  of  the 
poverty  level. 

(1)  Nutritional  Risk — The  primary 
determinant  of  eligibility  would  be  the 
priority  of  the  applicant’s  nutritional  risk 
condition  as  deHned  in  the  WIC 
regulations.  Applicants  at  greater 
nutritional  risk  would  be  admitted  into 
the  Program  before  applicants  at  lesser 
nutritional  risk,  regardless  of  whether 
they  have  income  within  the  local  limits 
established  for  health  care.  Applicants 
with  income  in  excess  of  limits  for  local 
health  care  would  be  admittted  into  the 
Program  due  to  their  nutritional  risk 
condition.  However,  the  local  agency 
would  not  be  required  to  provide  access 
to  health  care  for  those  participants. 
Nevertheless,  applicants  in  the  greatest 
nutritional  need  would  be  placed  on  the 
Program  ahead  of  applicants  in  lesser 
nutritional  need  and  would  receive  at 
least  the  supplemental  foods  and 
nutrition  education. 

(2)  Income — Under  this  option  the 
State  agency  would  determine 
admittance  into  the  Program  based  on 
whether  the  applicant  satisfied  the  local 
standards  for  free  or  reduced  cost  health 
care  prior  to  considering  the  applicant’s 
nutritional  risk  condition.  First,  the 
applicant’s  income  would  be 
determined.  All  category  I  applicants 
satisfying  the  local  income  standards  for 
health  care  would  be  served  before  any 
of  those  in  Category  11.  without  regard  to 
relative  nutritional  risk.  In  other  words, 
a  Category  I  postpartum  woman  at 
nutritional  risk  because  of  an 
inadequate  dietary  pattern  could  be 
certified  before  a  Category  11  anemic, 
pregnant  woman  because  the  income 
criteria  would  take  precedence  over  the 
nutritional  risk  criteria.  Should  Category 
n  applicants  with  incomes  up  to  195%  of 
poverty  be  certified,  they  would  receive 
the  supplemental  foods  and  nutrition 
education  but  the  local  agency  would 


not  be  required  to  provide  the  health 
care  which  is  made  available  to 
Category  I  participants.  When  at 
maximum  caseload,  local  agencies 
electing  to  use  this  option  would  use  the 
six  nutritional  risk  categories  within 
each  of  the  two  income  categories. 

Regardless  of  which  of  the  above 
described  options  the  State  agency 
would  utilize,  the  purpose  of  Alternative 
B  is  to  provide  supplemental  foods  and 
nutrition  education  to  eligible  applicants 
with  income  within  195%  of  the  poverty 
level,  while  allowing  exemptions  for  the 
provision  of  health  services  as 
determined  by  local  agency  income 
standards  and  capabilities.  Local 
agencies  with  health  care  income 
standards  of  less  than  195%  of  the 
poverty  level  could  continue  to  serve 
their  existing  Category  I  caseload 
including  the  provision  of  health  care 
and  may  also  have  the  opportunity  to 
serve  additional  participeints  in 
Category  II  as  caseload  space  exists. 
Thus,  this  alternative  would  result  in 
new  Category  11  applicants  receiving  at 
least  supplemental  foods  and  nutrition 
education  without  the  health  services 
which  the  local  agency  may  be  unable  to 
provide.  The  total  benefit  package 
including  health  care  would  be 
concentrated  to  those  applicants  most  in 
need  based  on  income. 

A  potential  problem  of  this  alternative 
is  its  intricacy.  It  may  be  rather 
complicated  to  administer,  as  local 
agencies  who  are  at  maximum  caseload 
would  have  to  determine  each 
participant's  priority  on  the  basis  of  a 
multi-tiered  eligibility  system.  'The  local 
agency  would  have  to  determine  not 
only  each  applicant’s  nutritional  risk 
status  but  also  whether  the  participant 
fits  into  Category  I  or  II. 

It  should  be  noted  that  this  alternative 
represents  a  dramatic  chemge  in  the 
operation  of  the  WIC  Program, 
particularly  in  light  of  the  traditional 
interpretation  of  the  statutory  provision 
that  the  WIC  Program  operate  “as  an 
adjunct  to  good  health  care.’’ 

Encouraging  every  participant  to  utilize 
all  available  health  care  has  always 
been  an  important  aspect  of  the 
Program.  Past  and  present  use  of 
available  health  care  to  serve  the  WIC 
population  has  contributed  to  the 
improved  health  of  participants  and  to 
the  measurable  success  of  the  Program. 
Furthermore,  the  combination  of 
supplemental  foods,  nutrition  education 
and  health  care  has  resulted  in 
considerable  monetary  savings  for 
hospitalization  and  other  medical  costs 
which  have  been  prevented  by  Program 
participation. 

The  Department  has  no  method  to 
estimate  accurately  how  great  a 


negative  impact  a  reduction  in  health 
service  will  have  on  the  effectiveness  of 
the  Program.  Lastly,  depriving  even  a 
portion  of  the  target  population  of  health 
services  may  result  in  public  criticism  of 
the  Program  for  failing  to  provide  all 
necessary  Program  components  to 
ensure  the  best  possible  health  and  well 
being  of  participants. 

On  the  other  hand,  under  current 
practice  and  under  Alternative  C,  most 
Category  11  participants  would  receive 
neither  health  care  nor  WIC  foods  and 
nutrition  education,  regardless  of  their 
nutritional  risk. 

Alternative  C 

Establish  195%  of  the  poverty  level  as 
an  income  ceiling  and  permit  States  the 
discretion  to  use  lesser  standards 
between  125%  and  195%  to  determine 
eligibility  for  all  WIC  benefits. 

’This  alternative  allows  States  to  use 
their  State  or  local  income  standards  for 
health  care  as  the  income  limits  for  WIC 
eligibility,  if  the  standards  applied  to 
WIC  applicants  fall  between  125%  and 
195%  of  the  poverty  level.  Under  this 
alternative,  individuals  with  incomes 
above  the  State  or  local  standard  but 
less  than  195%  of  the  poverty  level 
would  not  be  considered  eligible  for 
WIC  benefits.  A  State  agency  could  not 
set  an  income  standard  for  the  WIC 
Program  below  125%  or  above  195%  of 
the  poverty  level.  States  would  be 
required  to  provide  supplemental  foods, 
nutrition  education  and  access  to  health 
care  services  to  eligible  persons  with 
incomes  within  the  State  or  local  income 
standard. 

The  purpose  of  this  alternative  is  to 
maintain  Ae  tie  between  the  WIC 
Program  and  health  services.  From  its 
inception,  the  WIC  Program  has 
operated  in  conjunction  with  health 
services.  Coordination  of  WIC  with 
health  care  benefits  was  a  primary 
concern  of  the  majority  of  commenters 
addressing  the  income  requirement.  In 
some  areas,  utilization  of  existing  health 
services  by  pregnant  women  and  infants 
increased  substantially  with  the 
introduction  of  WIC.  The  desire  on  the 
part  of  some  communities  to  participate 
in  the  Program  has  encouraged  the 
development  of  health  resources.  Also, 
the  connection  between  the  provision  of 
food,  nutrition  education  and  health 
services  has  been  a  major  reason  for  the 
strong  support  of  the  Program  at  the 
local  level.  Furthermore,  health  care  is 
especially  crucial  for  the  WIC  target 
population.  There  is  no  question  that  the 
early  detection  of  problems  and 
continuous  health  supervision  are 
particularly  important  for  pregnant 
women  and  young  children. 
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Under  this  alternative,  most  persons 
who  would  fall  under  Category  II  in 
Alternative  B  would  not  be  served  at  all. 
However,  this  does  not  mean  that  fewer 
needy  persons  overall  would  be  served. 
The  number  of  persons  served  is 
determined  by  the  level  of  funding,  not 
which  of  these  three  alternatives  is 
ultimately  selected.  This  alternative 
could  result  in  a  somewhat  greater 
proportion  of  persons  at  lower  income 
levels  being  served. 

As  stated  above,  the  State  agency 
could  use  an  income  standard  for  the 
WIC  Program  less  than  125%  of  the 
poverty  level.  This  limitation  is  included 
because  the  Department  feels  that 
persons  under  125%  of  the  poverty  level 
are  likely  to  be  in  need  of  the  WIC 
Program,  regardless  of  locale,  and  that 
some  national  minimum  income 
standards  should  be  established. 

Income  Calculations 

The  formerly  proposed  income 
regulations  published  in  January  1979 
required  all  State  agencies  to  use  a 
national  uniform  method  for  determining 
income.  That  method  of  income 
calculation  was  modeled  after  the 
Department’s  National  School  Lunch 
Program  Regulations  as  set  forth  in  CFR, 
Title  7,  Part  245,  “Determining  Eligibility 
for  Free  and  Reduced  Price  Meals  and 
Free  Milk.”  The  January  1979  proposal 
specified  allowable  hardship  deductions 
and  required  every  State  agency  to  use 
the  self-declaration  method  for 
determining  income.  Under  the  self- 
I  declaration  method,  certification  staff 
routinely  accept  the  applicant’s 
statements  regarding  income. 

In  this  proposal,  the  Department  is 
maintaining  the  National  School  Lunch 
Program  definition  of  gross  income. 
However,  the  Department  is  proposing 
to  allow  State  agency  discretion  in  both 
the  use  of  hardship  deductions  from 
gross  income  and  in  the  verification  of 
information  provided  by  applicants.  'The 
Department  believes  that  allowing  State 
agency  discretion  in  these  two  areas 
could  alleviate  administrative  problems 
in  instances  where  WIC  intake  is 
combined  with  intake  for  other  health 
services  offered  by  the  State  agency,  for 
example,  where  joint  intake  procedures 
are  used  to  determine  eligibility  for  both 
WIC  benefits  and  for  free  or  reduced 
cost  health  care.  For  health  care 
purposes  some  State  agencies  routinely 
verify  the  applicant’s  statements 
regarding  income,  family  composition  or 
other  eligibility  factors.  In  such 
instances,  the  Department  does  not  wish 
to  create  administrative  problems  by 
prohibiting  that  such  verification  be 
provided  by  WIC  applicants  being 
interviewed  by  the  same  certification 


staff.  Conversely,  if  the  State  agency 
routinely  uses  the  self-declaration 
method  for  other  health  programs,  the 
Department  believes  that  the  self¬ 
declaration  method  should  be  used  for 
WIC  applicants  unless  the  certification 
staff  has  reason  to  request  verification. 
Requiring  verification  for  one  program 
and  using  self-declaration  for  another 
creates  confusion  for  applicants  and 
also  results  in  administrative  errors. 

In  addition,  the  Department  proposes 
to  allow  the  State  agency  to  take 
advantage  of  verification  procedmes 
already  completed  by  other  State 
employees  working  in  the  public 
assistance,  Medicaid  and  Food  Stamp 
Programs.  Where  income  eligibility 
limits  for  such  other  programs  are  equal 
to  or  less  than  the  maximum  income 
limits  used  for  WIC  eligibility.  State 
agencies  may  use  proof  of  participation 
in  those  programs  as  face  value 
evidence  of  income  within  the  limits  of 
acceptability  for  WIC  purposes. 

Regarding  hardship  deductions  from 
gross  income,  the  Department  again 
believes  that  the  State  agency  should 
have  the  option  of  using  the  same  intake 
procedures  used  for  other  health 
programs  administered  by  the  State.  For 
health  care  purposes.  State  agency 
calculations  of  net  income  vary  from 
State  to  State.  The  Department  believes 
that  requiring  the  State  agency  to 
compute  an  applicant’s  net  income 
specifically  for  WIC  purposes  would 
represent  an  unnecessary  administrative 
burden,  would  delay  the  certification  of 
WIC  applicants  and  consequently  would 
delay  the  receipt  of  benefits.  The  use  of 
differing  deductions  for  different  health 
programs  also  results  in  confusion  for' 
both  participants  and  certification  staff 
members.  A  recent  report  from  the 
Office  of  the  Inspector  General  indicates 
that  even  in  the  National  School  Lunch 
Program,  which  has  been  in  operation 
for  many  years,  some  confusion  still 
exists  about  the  correct  use  of  hardship 
deductions. 

The  Department  is  very  concerned 
with  the  efficient  determination  of  each 
applicant’s  eligibility  for  benefits  and  is 
aware  of  the  importance  of  the  hardship 
deductions,  the  verification  of  income 
and  the  verification  of  participation  in 
other  programs  to  determine  eligibility 
for  WIC  benefits.  Comments  received  on 
each  of  these  aspects  of  the  income 
calculation  will  be  carefully  evaluated 
and  used  to  establish  how  income  will 
be  handled  in  the  final  WIC  regulations. 

Implementation  Date 

The  Department  proposes  that  the 
income  requirement  be  implemented  by 
State  agencies  as  soon  as  possible  after 
the  publication  of  final  relations.  The 


new  income  standards  should  be  phased 
in  at  regular  certifications  but  not  later 
than  240  days  from  the  publication  of 
the  final  regulations  establishing  the 
income  requirement. 

The  proposed  structure  of  Part  246 
reads  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

Authority:  Child  Nutrition  Amendments  of 
1978,  Public  Law  95-627, 92  Stat.  3603  et  seq. 

§  246.7  Certification. 

1.  Paragraph  (a](3}  which  will 
establish  an  income  eligibility  criteria 
for  participation  in  the  WIC  Program  is 
proposed  as  follows: 
***** 

(a) (3)  Meet  the  income  criteria 
specified  in  paragraph  (b)(2)  of  this 
section. 

***** 

2.  Paragraph  (b)(2)  which  will 
establish  the  income  requirement  used 
by  each  State  agency  is  proposed  in  the 
three  following  alternatives: 

***** 

Alternative  A 

(b) (2)  The  State  agency  shall  provide 
the  local  agency  with  the  income 
guidelines  and  procedures  to  be  used  in 
income  determinations  to  establish 
eligibility  for  the  Program.  The  income 
standards  used  statewide  shall  be  195% 
of  the  Secretary’s  Income  Poverty 
Guidelines  for  the  appropriate  family 
size,  which  are  the  maximum  eligibility 
standards  for  free  or  reduced  price 
meals  for  the  National  School  Limch 
Program.  Each  State  agency  shall 
annually  announce  and  transmit  to  each 
local  agency  the  Secretary’s  family  size 
income  guidelines  to  be  used  in  making 
income  determinations,  within  30  days 
after  the  Department  announces  the 
guidelines.  The  standards  shall  become 
effective  no  later  than  30  days  after  the 
announcement  by  the  State  agency. 

Alternative  B 

(b)(2)  The  State  agency  shall  provide 
the  local  agency  with  the  income 
guidelines  and  procedures  to  be  used  in 
income  determinations  to  establish 
eligibility  for  the  Program.  The  income 
standards  used  statewide  shall  be  195% 
of  the  Secretary’s  Income  Poverty 
Guidelines  for  the  appropriate  family 
size,  which  are  the  maximum  eligibility 
standards  for  fi'ee  or  reduced  price 
meals  for  the  National  School  Lunch 
Program.  State  agencies  that  use  a  lower 
income  standard  for  free  or  reduced  cost 
health  care  may  also  use  that  income 
limit  as  an  additional  criterion  for  WIC 
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Program  eligibility.  Such  State  agencies 
may  provide  WIC  benefits  to  all  WIC 
applicants  with  income  within  the  State 
or  local  health  care  limits  before 
providing  benefits  to  any  applicants 
with  income  above  the  healdi  care 
limits,  regardless  of  the  priority  system 
for  nutritional  risk  conditions  set  forth  in 
S  24&7(d)(3).  When  a  State  agency  using 
this  two  level  income  eligibility  test  has 
reached  its  maximum  participation 
level,  the  priority  system  for  nutritional 
risk  conditions  shall  be  used  within 
each  of  the  two  income  levels. 
Alternatively,  State  agencies  need  not 
establish  a  two  level  income  test,  and 
may  provide  WIC  benefits  to  all  WIC 
applicants  in  accordance  with  the 
priority  system  for  nutritional  risk 
conditions,  as  long  as  their  income  does 
not  exceed  195  percent  of  the 
Secretary's  Income  Poverty  Guidelines. 
State  agencies  shall  offer  ^11  Program 
benefits  to  WIC  participants  who  have 
income  within  the  State  or  local  income 
limits  for  health  care.  Health  services 
shall  be  provided  directly  by  the  local 
agency  or  through  arrangements  with 
other  health  care  providers  as  specified 
in  §  246.6(e).  State  agencies  may  elect 
not  to  provide  health  services  to  WIC 
participants  with  incomes  above  the 
State  or  local  limit  for  health  care. 
However,  such  participants  shall  be 
offered  both  supplemental  foods  and 
nutrition  education.  Each  State  agency 
shall  annually  announce  and  transmit  to 
each  local  agency  the  Secretary’s  and 
the  State’s  family  size  income  guidelines 
to  be  used  in  making  income 
determinations,  within  30  days  after  the 
Department  annoimces  the  Secretary’s 
guidelines.  'The  standards  shall  become 
effective  no  later  than  30  days  after  the 
announcement  by  the  State  agency. 

Alternative  C 

(b)(2)  The  State  agency  shall  provide 
the  local  agency  with  the  iiicome 
guidelines  and  procedures  to  be  used  in 
income  determinations  to  establish 
eligibility  for  the  Program.  The  income 
guidelines  established  by  the  State 
agency  shall  not  be  less  than  the  State 
or  local  income  limit  for  health  care, 
except  that  the  income  guidelines  may 
not  be  less  than  125%  nor  greater  than 
195%  of  the  Secretary’s  Income  Poverty 
Guidelines  for  the  appropriate  family 
size,  which  are  the  eligibility  standards 
for  free  and  reduced  price  meals  for  the 
National  School  Lun(^  Program.  Each 
State  agency  shall  annually  announce 
and  transmit  to  each  local  agency  the 
State’s  family  size  income  guidelines  to 
be  used  in  making  income 
determinations,  within  30  days  after  die 
Department  announces  the  Secretary's 
guidelines,  unless  changes  in  the 


Secretary's  guidelines  do  not  affect  the 
State  income  guidelines.  The  standards 
shall  become  effective  no  later  than  30 
days  after  the  announcement  by  the 
State  agency. 

***** 

3.  Paragraph  (c)  which  will  establish 
the  method  of  income  calculation, 
regardless  of  which  of  the  three  above 
alternatives  is  used  in  final  regulations, 
is  proposed  as  follows: 
***** 

(c)  Income  determination.  (1)  The 
State  agency  shall  ensure  the 
determination  of  income  through  the  use 
of  a  clear  and  simple  application 
provided  by  the  State.  In  applying  the 
income  poverty  guidelines,  Ae  State 
agency  may  consider  the  income  of  the 
family  during  the  past  12  months  and  the 
family’s  current  rate  of  income  to 
determine  which  is  the  better  indicator 
of  income.  However,  persons  from 
families  with  adult  members  who  are 
unemployed  shall  be  eligible  based  on 
income  during  the  period  of 
unemployment  if  the  loss  of  income 
causes  the  current  rate  of  income  to  be 
less  than  the  maximum  limit  for  WIC 
eligibility.  No  person  shall  be  removed 
fi^m  the  Program  during  a  certification 
period  due  to  changes  in  income  or  due 
to  the  implementation  of  maximum 
income  eligibility  limits. 

(2)  Income  for  the  purposes  of  this 
part  means  gross  income  before 
deductions  for  income  taxes,  employees’ 
social  security  taxes,  insurance 
premiums,  bonds,  eta  Income  includes 
the  following: 

(i)  Monetary  compensation  for 
services,  including  wages,  salary, 
commissions,  or  fees; 

(ii)  Net  income  fitim  farm  and  non- 
farm  self-employment; 

(iii)  Social  security: 

(iv)  Dividends  or  interest  on  savings 
or  bonds,  income  fi'om  estates  or  trusts, 
or  net  rental  income: 

(v)  Public  assistance  or  welfare 
payments: 

(vi)  Unemployment  compensation; 

(vii)  Government  civilian  employee  or 
military  retirement  or  pensions  or 
veterans’  payments; 

(viii)  Private  pensions  or  annuities; 

(Lx)  Alimony  or  child  support 
payments; 

(x)  Regular  contributions  from  persons 
not  Living  in  the  household; 

(xi)  Net  royalties:  and 

(xii)  Other  cash  income.  Other  cash 
income  would  include,  but  would  not  be 
limited  to,  cash  amounts  received  or 
withdrawn  fi*om  any  source  including 
savings,  investments,  trust  accounts  and 
other  resources  which  are  readily 
available  to  the  family. 


(3)  Income  for  the  piuposes  of  this 
paii  shall  not  include  the  following: 

(i)  Income  or  benefits  received  under 
any  Federal  program  which  are 
excluded  fi:om  consideration  as  income 
by  any  legislative  prohibition,  for 
example,  income  received  by  volunteers 
for  services  performed  in  the  National 
Older  Americans  Volunteer  Program  as 
stipulated  in  the  Domestic  Volunteer  Act 
of  1973,  and  the  value  of  assistance  to 
children  or  their  families  under  the 
National  School  Lunch  Act,  the  Child 
Nutrition  Act  of  1966  and  the  Food 
Stamp  Act  of  1977. 

(ii)  Hie  value  of  inkind  housing  or 
other  inkind  benefits. 

(4)  The  State  agency  may  provide  for 
deductions  from  income  for  special 
hardship  conditions  udiich  could  not  be 
reasonably  anticipated  or  controlled  by 
the  household.  Hie  State  agnecy  may 
use  any  of  the  three  following  methods 
in  establishing  the  hardship  deductions 
used  in  the  computation  of  income  for 
WIC  Program  purposes: 

(i)  Hie  State  agency  may  use  the 
har^hip  deductions  defined  by  the 
National  School  Lunch  Program,  which 
include  the  following  and  no  others: 
unusually  high  medical  expenses; 
shelter  costs  in  excess  of  30  percent  of 
income  as  defined  in  this  section; 
special  education  expenses  due  to  the 
mental  or  physical  condition  of  a  child; 
and  disaster  or  casualty  losses. 

(ii)  Hie  State  agency  may,  with  prior 
FNS  approval,  use  hardship  deductions 
as  de^ed  by  the  State  agency;  provided 
that  such  hardship  deductions  are  used  * 
in  the  income  computation  for  another 
State  administered  health  program  other 
than  the  WIC  Program. 

(iii)  Hie  State  agency  may  determine 
income  as  defined  in  this  section  and 
not  provide  for  hardship  dedications. 

(5)  Hie  State  agency  shall  establish 
the  verification  procedures,  if  any,  to  be 
used  in  the  determination  of  each 
applicant’s  eligibility  for  Program 
benefits.  Hie  State  agency  may  require 
verification  of  any  information  which  it 
determines  to  be  necessary  to  determine 
eligibility  for  Program  benefits.  To  lend 
administrative  effeciency  and 
participant  convenience  to  the 
certification  process,  the  Department 
recommends  that  whenever  possible 
WIC  intake  procedures  be  merged  with 
the  intake  procedures  for  other  health 
programs  or  services  administered  by 
the  State  agency.  Such  merging  could 
include  not  only  verification  procedures 
but  also  certification  interviews,  and  the 
calculations  of  income  and  hardship 
deductions.  Each  State  agency  which 
has  other  State  administered  programs 
which  routinely  obtain  verification  of 
income,  such  as  the  Medicaid,  public 
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assistance  and  Food  Stamp  Programs, 
may  accept  verification  of  a  WIC 
applicant's  participation  in  such 
programs  as  face  value  evidence  of 
income  within  the  WIC  limits;  provided 
those  programs  use  income  eligibility 
limits  at  or  below  the  State’s  WIC 
income  limit. 

***** 

(Catalog  of  Federal  Domestic  Assistance, 
Program  No.  10.557,  National  Archives 
Reference  Service.) 

Note. — ^This  proposal  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 

“Improving  Government  Regulations."  A 
determination  has  been  made  that  this  action 
should  not  be  classiHed  “signiHcant”  under 
those  criteria.  A  Draft  Impact  Analysis  has 
been  prepared  and  is  available  from  Jennifer 
R.  Nelson,  Director. 

Signed  at  Washington.  D.C.on  February  4, 1980. 
Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc.  aO-3935  Filed  2-7-80;  8:45  am] 
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